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: Schacht JU9 (1)

The classical theory of Muhammadan law traces the whole of the legal system to four
principil orsaurces: the koran, the sunne of the prophet, that is model behaviour. The
consensus of the orthodox community, and the method of analogy.

Joseph schacht. The Origins of Muhammadan Jurisprudence P.1. London 1979,
University Press, Oxford.
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WIT is self-evident thac it is necessary to keep firmly in one’s mind the vital distinction
between the classical, formulation of the sources of Islamic law on the one hand, and
— the material sources of the law on the other. A Text book on muslim law.
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Pearl d}i-]_}

There were three major material sources of the Islamic law First, pre-islamic custom,
Second, other legal systems and third, the interpretions of the Qadis by their
undoubted exercise of ra’y. These three sources of law provided a diversity in practic
which was accepted, at the time, by all of beingin consonance with the requirements of
Islam.

Pold L) Je Mﬂj&ﬂéwl slald-| Jlas) §°5 Uy

This sunna, in part a theoretical ideatism, althought it cannot be doubted that it
incdludes actual practice, was continued by Mohammed’s Successors - The Four
Coliphs, namely Abu Bakr, ‘Umar, Uthma and’ Ali.
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The administration of the law.
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Pearl JU ()

The Quranic legislation was subseauenty interpreted by succeeding generations and
which was inclusive of much of the customery law of the Arabs.

A Text book on Muslim law.
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Certainly nothing near a majority, of the pre-islamic customary laws of the Arabian
communities.

The Origins of Muhammadan jurisprudence.
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The Caliphs continued to solve in an adhoc manner the cases which came before them.

The solutions were based on interpretations of the Quran from where they drew their
source.

The Text book on Muslim law.
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The second example of this process of decision making is taken from the caliphate of (%9)
Ali and is known as the Minbariya (or puplit Case). Ali was faced with the problem of

the distribution of an estate between a wife, a mother and two daughters. The Qur'anic
distribution would have produced a situation where the state was exhausted before all

the heirs had been fully satisfied. The two daughters obtained 2/3, the father and

mother 1/6 each and the wife 1/8. In solving the difficuity, Ali adopted the principle of
proportionate abatement: thus the wife's share was reduced from 1 /8 to 1/9 and the

shares of the other relations were abated in proportion.

These two decisions exemplify the picemeal character of the Caliphs judgements. They (¢Y)
were content to solve problems as and when they arose. In essence, they were filling in
the gaps to the Qur’anic legislation.

The Text hnnk on Muslim law. Y dsdo
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This result was arrived at by analogy with the offence of false ac cusation of unchastity,
(gadhf) where the Qur'an had fixed the penolt at 80 lashes.

The Text book on Muslim law.
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In the second period, that is from 661 AD until the end of the umayyad Dynasty in 750 (
AD, the essential factor contributing to the development the law was undou btedly the
extension of Muslim rule to the non-Arab territories, and in particular the growth of
trading contacts with Byzantium and persia, Inevitably, Byzantine and persian legal
concepts infltrated into the Muslim legal philosophy. A few well known examples will
suffice for present purposes.

First, one can point to the development of the status of the Dhimmi-certain non-
Muslim citizens of the Muslim state who were permitted to on Muslim soil in return
for the paument of the jizya (the poll tax) and the kharaj(the land tox) 9. the status was
evolved from affectional contract (the Dhimma) and it is right to point out the
similarities with concepts both in Roman and in Jewish law. The details of the
Dhimmi/Muslim relationship were laid down by the Umayyad administration
showing the major preoccupation, namely an organised empire with systematic tax
laws, law courts and a disciplined administration.
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Muslim practice recognises the existence of non- -Muslims, and allows them to be —
governed by their own laws. In this basic administrative decision, Muslim law tacitly

accepts the principle of the personality of laws within its own territory. In doing this,

the principles of the ancient Hebrews the Greeks and the Romans are continued.

Similarly, the Umayyads adopted the Byzantirie market inspector (the A goronomus),
assimilated him to Islamic practice, and granted him a new extened respinsibility. As
the Muhtasib, he was responsible not only for market affairs but also for safeguarding
the standards of religious morality (hisba).

The Text book on Muslim law. A4 da i)l buudall (V)
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Popular and administrative practice of the late Umayyad period was transformed into
Islamic law. Thus, for Schacht the beginning of Islamic law proper is dated between
720 and 750 AD- some one hundred years after the prophetic period. Naturally,such a
view is heretical for the religious Muslim scholar. His thesis, however, has accepted by
modern orientalists as essentially sound. Certainly, the classical formulation of the
sources of law was a past-720 AD development; thus the controversy, important as it
is, centres around the relevance of the ‘material’ sources which we have described, on
the Islamic law as it existed in 750 Ad. The Text book on Muslim law. v inds
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